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What Has the 1927 Legislature Done to Our 
Code of Civil Procedure ?* 


By Honoraste Leon R. YankKwicu, Judge of the Superior Court, 
County of Los Angeles. 


Author of CALIFORNIA PLEADING AND PROCEDURE. 


The Advisory Committee of the BUL- 
LETIN, having deemed it to the interest 
of the profession to review, in these col- 
umns, the changes made by the Legislature 
of 1927 in the Codes of California, the 
writer agreed to perform the task on the 
Code of Civil Procedure, omitting the 
changes in the proceedings in Probate 
Courts. 


In its tinkering with our procedural 
scheme, the Legislature repealed four sec- 
tions, amended eighty-five, and added 
twenty-nine new ones. 


I 
The Amended and Repealed Sections 


Omitting the sections dealing with in- 
creases in number or compensation, and 
salaries of judges, court attaches, and 
clerks (Secs. 67a, 97, 103%, 204e, 274, 
729), the amended sections and the changes 
made by the amendment are as follows: 


Section 113. Increases the jurisdiction 
of justices’ courts in unlawful detainer 
from twenty-five to seventy-five Dollars 
monthly rental, and from two hundred to 
three hundred Dollars total damage. 


Section 170. One would think that legis- 
lators, familiar with the hardships which 
the provisions for disqualification of judges 
contained in this section have worked (See 
Lindsay-Strathmore Irrigation District v. 
Superior Court, 182 Cal. 315; Hall v. 
Superior Court, 198 Cal. 373) would cease 
tinkering with it, except, perhaps, with a 


view of eliminating some of the fantastic 
applications to which it has given rise. 

But evidently the members of the last 
California legislature were imbued with 
that spirit of distrust of the trial judge of 
which Dean Roscoe Pound spoke recently 
before our Association. They have amended 
the section by adding new grounds of dis- 
qualification and a cumbersome procedure 
to try the question of disuualification. 

Subdivision 3 of the section has been 
amended so as to disqualify if the judge 
has been counsel for “any” party, or given 
advice to “any” party. As it stood, it read 
“either” party. The change may be one of 
language only. Let us hope it is. But the 
amendment goes further and disqualifies 
a judge, if within two years prior to the 
commencement of the action, he has been 
retained or employed as attorney or coun- 
sel by “any” ‘party. 

Subdivision 4 declares the judge is dis- 
qualified when it is “made to appear prob- 
able,” that a fair trial cannot be had by 
reason of his bias or prejudice. The prior 
requirement was that “it appear from the 
affidavit.” Instead of this positive show- 
ing, mere probability will suffice. The affi- 
davit is done away with. It is made the 
duty of the judge who has knowledge of 
facts which disqualify him, under this sec- 
tion, to declare the same in open court and 
have a memorandum thereof entered in 
the minutes. The clerk must transmit a 
copy of the memorandum to each party, 
or his attorney, unless they shall have been 
present in court when the declaration was 
made. If a judge neglects or fails to de- 
clare his disqualification, any party to the 
action may file a written, verified state- 








*Epitor’s Note: 


This article by Judge Yankwich is the second of a series of dis- 


cussions on important amendments enacted by the last Legislature. The first article of 
the series, “Appeals from Municipal Courts in Civil Cases,” by Judge Hartley Shaw, 
appeared in the BuLLETIN of August 18. In the next issue of the BULLETIN, Judge 
Charles W. Fricke will discuss amendments to the Penal Code. 
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ment setting forth the grounds of disquali- 
fication, to which the judge may, within 
five days, file his consent that the action 
be tried by another judge, or an answer 
admitting or denying the allegations of the 
statement. The issue thus presented must 
be passed upon by another judge. And 
so on, to a shifting of judges by the Chair- 
man of the Judicial Council. 

Subdivision 5 is added disqualifying 
judges of counties having irrigation, re- 
clamation, levee and kindred districts from 
acting in cases affecting these public cor- 
porations, and the State Reclamation 
Board. A similar subdivision was repealed 
by the legislature of 1925. Notwithstand- 
ing such repeal, the Supreme Court in Hall 
v. Superior Court, supra, held disqualitica- 
tion to exist, where the judge is a land- 
owner in the district, as an “interested” 
party under subdivision 1 of the section. 
Why, in view of this decision, the section 
should have been reenacted, is difficult to 
understand. Oh, yes. The parties may 
waive the disqualification under this sub- 
division, as we!l as under 2 and 3, and the 
issuing of a temporary restraining order 
or injunction is excepted from the anath- 
ema of subdivision 5. Some of our local 
judges may as well get ready to spend their 
vacations in Imperial and other irrigation 
counties. They will need outside judges 
to relieve their own. 

Section 199. Disqualifies as a juror a 
person who, in counties and cities having 
a population of not less than 300,000, shall 
have served, during the preceeding two 
years, twenty days as a trial juror in the 
trial of cases in a court of record, allow- 
ing, however, jurors to complete service in 
cases in which they are actually engaged. 

Section 200. Minor change in subdi- 
vision 13. 

Section 231. Changes methods of mak- 
ing lists of jurors for courts not of record. 
Each justices’ court or police court must, 
in January of each year, make an order 
designating the estimated number of trial 
jurors that will, in the opinion of the 
court, be required for the trial of causes 
during the ensuing year. It is made the 
duty of the county clerk, immediately after 
said order, to select a list of jurors of 
suitable and competent persons, not dis- 
qualified, “of fair character and approved 
integrity, and of sound judgment,” and re- 
turn the same to the court. From this list 
jurors will be summoned. When the list 


is exhausted, the court may order a special 


venire impaneled in the old-fashioned way, 
by having the Constable buttonhole the 
men on the street or in the nearest pool- 
hall. 

Section 34la. Makes the ninety day limit- 
ation for actions fo rthe recovery of person- 
al property, wearing apparel, trunks, bag- 
gage, etc., left at a hotel, boarding, lodg- 
ing and furnished apartment house, apply 
to conversion also, extending the provision 
to furnished bungalow courts. 

Section 378. Broadens the provision for 
joinder of parties plaintiff. The present 
section, which is as old as the Code, pro- 
vides that all persons having an interest 
in the subject matter of the action and in 
obtaining the relief demanded may be 
joined as plaintiff. The provision is per- 
missive only, and the test for joinder is, 
the plaintiff must all have an interest in 
both the subject of the action and in the 
relief demanded. If they have, then neither 
the extent, nor the source, nor yet the 
origin of the interest is the criterion. (See 
Yankwich, California Pleading and Pro- 
cedure, Section 62.) By the amendment, 
persons may be joined as plaintiffs who 
have an interest in the subject of the action 
or in whom any right to relief in respect to 
or arising out of the same transaction or 
series of transactions, is alleged to exist, 
whether jointly, severally or in the altern- 
ative, where if such persons brought sep- 
arate actions any question of law or fact 
would arise which is common to all the 
parties to the action. As it reads, the sec- 
tion might allow the adjudication of rights 
which are incidental to the main contro- 
versy between the real parties. Evidently 
anticipating complications, the amendment 
provides that to avoid embarrassment or 
delay the court may order separate trials, 
or may make such other order as may 
be expedient, and judgment may be given 
for such one or more of the plaintiffs as 
may be found to be entitled to relief, for 
the relief to which he or they may be en- 
titled. 

Section 398. Merely linguistic changes. 

Section 437. Does away with the pres- 
ent specific denials of the allegations of a 
verified complaint,—a cumbersome method, 
contrary to the spirit of the reformed pro- 
cedure, which makes an answer, in many 
instances, a feat in linguistics, with the 
deadly negative pregnant lurking in the 
distance. The objection to allowing a gen- 
eral denial of a verified complaint has al- 
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ways been that the plaintiff would not know 
what the defendant expected him to prove. 
This is obviated by allowing not a general 
denial, but specific denials of entire para- 
graphs or whole portions of a complaint, 
along with an admission of certain allega- 
tions of the complaint and a general denial 
of the remainder. This amendment was one 
of the measures approved at the Yosemite 
(1926) meeting of the California Bar 
Association. 

Section 438. The specification of what 
may: be set up by way of counterclaim 
is done away with. Anything which tends 
“to diminish or defeat” plaintiff’s recovery 
may be set up. This is one of the con- 
ditions of a good counter-claim now, 
(Bandy v. Westover, 73 Cal. Dec. 91) but 
for the specific provisos omitted. The right 
to maintain a counterclaim, under the 
amendment, is not affected by the fact that 
either the plaintiff's or defendant’s claim 
is secured by mortgage or otherwise, or 
by the fact that the action is brought, or 
the counter-claim maintained, for the fore- 
closure of such security. The court may, 
in its discretion, order the counterclaim to 
be tried separately from the claim of the 
plaintiff. The wisdom of the latter pro- 
vision is not apparent to the writer. 

Section 537. Broadens the provisions for 
attachment by applying the clause against 
non-residents to those who have departed 
from the state, or who cannot after due 
diligence be found within the state, or who 
conceal themselves to avoid service of sum- 
mons. This, of course, will not have the 
effcet of giving the court jurisdiction to 
render personal judgment upon service by 
publication. The attachment will be, in 
these cases,—as it is in case of non-resi- 
dents,—an essential step before jurisdiction 
is acquired to render any judgment at all, 
and when jurisdiction is thus acquired, the 
judgment, as in the case of an attachment 
against a non-resident, will be enforceable 
only against the property previously at- 
tached. (See Yankwich, op. cit. section 
265a. 

Section 538. Simplifies the affidavit for 
attachment. All it need state is (1) the 
facts specified in Section 537 which en- 
title the plaintiff to the writ; (2) the 
amount of the indebtedness claimed, over 
and above all legal offsets, set-offs or coun- 
terclaims, or the amount claimed as dam- 
ages; and (3) that it is not sought, or the 
action prosecuted, to hinder, delay, or de- 


fraud any creditor of the defendant. 
Section 542. The giving of written in- 
structions to the sheriff signed by the judg- 
ment creditor or his attorney of record, 
containing a description of the property, 
and, in case of real property, a statement 
whether or not it is registered under the 
Torrens Act is made mandatory. The pro- 
vision in subdivision 1 requiring posting 
on a building in the course of construction 
is omitted, the general rule as to posting 
on real property being made to apply. 
Evidently to protect sheriffs against mem- 
bers of the profession who are not good 
business men, or to protect the latter from 
clients who will not pay costs as the liti- 
gation proceeds, a new requirement is 
added requiring the deposit with the sher- 
iff of a sum of money sufficient to pay the 
expense, for a period of five days, of tak- 
ing and keeping personal property capable 
of manual delivery. The sheriff, under 
penalty (to the attaching creditor) of re- 
leasing the property, may, if a detention 
longer than five days is necessary demand 
further deposits. The provision for attach- 
ing debts and credits is amended so as to 
allow notice to be served on branch banks, 
and not at the main banking house. Pro- 
vision is made for serving an additional 
copy of the writ together with a de- 
scription of the Torrens title certificate, 
a description of the property and a 
notice that it is attached with the registrar 
of titles, if real property sought to be at- 
tached is registered under the Torrens Act. 


Section 548. Extends the provision for. 
sale of attached property before judgment 
to cases where an order of service of sum- 
mons by publication has been made. 

Section 671. Is amended by omitting the 
provision which makes the judgment a lien 
upon the real property then owned or aitter- 
wards acquired by the judgment debtor 
and not exempt from execution. 

Section 674. The provision for record- 
ing an abstract of the judgment, which 
formerly applied only to property in coun- 
ties other than that in which the judgment 
is obtained, is made to apply in all cases. 
No lien of judgment is acquired except by 
recording such abstract. Upon the execu- 
tion of a stay bond on appeal the lien 
ceases. 

Section 688. Provision added that no 
levy shall bind any property for a longer 
period than one year from the date of the 
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issuance of the execution, but providing 
also that an alias execution may be issued 
on the judgment and levied on any prop- 
erty not exempt from execution. 

Section 690. Subdivision 10, dealing 
with the exemption of the earnings for 
thirty days preceding the levy, is amended 
so as to subject one half of the earnings 
to the claim of an employee, as though 
debt had been incurred for necessaries. 

Sections 752, 763 and 781. The amend- 
ments allow an action for partition in case 
of real property subject to a life estate with 
remainder over, to be brought by the life 
tenant. If the remainder is contingent the 
court must order the sale of the property. 
The court may direct the proceeds of the 
sale to be paid to the trustee, to be by him 
invested and reinvested, the income to be 
paid to the life tenant and the corpus to 
the remaindermen, upon the termination 
of the life estate, retaining jurisdiction to 
settle the account of the trustee ana for 
final distribution of the trust fund. 

Sections 831 to 83lg. Make changes in 
the procedure of Municipal Courts. The 
chief of these are: Provision for change 
of venue to another municipal court or 
justices’ court in actions for the recovery 
of possession of real property or injury 
thereto and other cases, at the same time 
defining jurisdiction more clearly. Pro- 
vision is made for change of venue on ac- 
count of bias or convenience of witnesses, 
for allowing prevailing party costs, includ- 
ing costs on appeal and in proceedings in 
aid of execution; for taxing costs, and 
allowing cash to be accepted in lieu of an 
undertaking. The provisions for new trial 
are made to apply to municipal courts. 

Sections 868, 900, 927h, 927p. Relate to 
Justices’ and Small Claims Courts. Pro- 
vide for alias writs of attachment, upon 
the return of the writ or of affidavit of 
loss of writ; extend lien of judgment to 
five years; provide for payment of fees for 
executions issued out of the small claims’ 
court, and for a fee of One Dollar for the 
filing of the affidavit for the commence- 
ment of an action in the small claims’ court. 

Sections 948 and 949. Relate to appeals 
in general. Other than change in language, 
it is provided that an appeal in cases other 
than provided for in sections 942, 943, 944 
and 945 shall stay proceedings in the court 
below upon the judgment, but the court in 
its discretion may require an undertaking 
te be fixed by it conditioned for the per- 


formance of the judgment or order ap- 
pealed from if the same is affirmed or the 
appeal dismissed. The provision declaring 
that an appeal does not stay proceedings 
in cases decreeing ursurpation of office and 
the like is retained, but it is provided that 
such stay may be accomplished by writ of 
supersedeas. ; 
Sections 978, 983, 984 and 985. Relate 
to Appeals to Superior Courts. The amend- 
ments provide for deposit of the sum of 
One Hundred Dollars for the payment of 
the costs on the appeal, or, if a stay of 
proceedings be claimed, of such sum plus 
the amount of the judgment; clarify defi- 
nition of appealable orders from municipal 
courts, and, having elsewhere made the 
provisions for new trial applicable to mu- 
nicipal courts, extend the time for appeal 
to fifteen days after termination of pro- 
ceedings for new trial; provide for appeal 
by attorney of record of person having, 
at his death, right of appeal, before the 
appointment of an executor or adminis- 
trator; and provide for an undertaking or 
deposit for costs on appeal in the sum of 
One Hundred Dollars, on appeal from the 
municipal court, and for stay of execution. 
Section 1048. Gives the trial court the 
same discretion as to severance, it formerly 
had as to consolidation, of actions, subject 
to the proviso “whenever it can be done 
without prejudice to a substantial right.” 
Section 1163. The section is made to 
conform to the amendment of section 113, 
increasing concurrent jurisdiction of the 
justices’ court in unlawful detainer. 
Sections 1875, 1881 and 2009. Relate to 
the rules of evidence. The changes pro- 
vide that courts take judicial notice of the 
laws of the several states of the United 
States and of the interpretation thereof by 
the highest courts of appellate jurisdiction 
of such states; that a physician may, upon 
the contest of any will, or in an action 
involving the validity of an instrument, 
executed by a patient, after the patient’s 
death, testify to his mental condition and 
disclose information acquired by him con- 
cering the deceased which was necessary 
to enable him to prescribe or act for such 
deceased ; and that an affidavit may be used 
as evidence in an uncontested probate pro- 
ceeding, except to prove a will. 
Sections 265, 266, 268 and 947. These 
are the sections repealed. They are un- 
important. The first three relate to the 
secretaries, phonographic reporters and 
bailiffs of the Supreme Court; the last re- 
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peals the provision that certain undertaking 
on appeal may be in one instrument or 
several. 





Before proceeding to consider the new 
sections, it may be stated that it had been 
the intention of the writer to discuss and 
comment on each section separately. But 
the proportion which this analysis was 
assuming made it imperative to depart 
from such procedure, and to discuss sev- 
eral related sections together. The same 
procedure will be followed in the remain- 
ing portion of this paper. 





II 
The New Sections 

The purport of the new sections is as 
follows : 

Sections 379a, 379b and 379c. Follow- 
ing the rule in equity that all who are 
interested in the subject matter of a liti- 
gation should be made parties thereto (See 
Yankwich on Pleading and Procedure, 
section 63), which was continued in force 
by our Code, the rules for joinder of de- 
fendants are broadened. Under the pres- 
ent section 379, any person may be made a 
defendant who has or claims an interest 
in the controversy adverse to the plaintiff 
or who is a necessary party to a complete 
determination or settlement of the question 
involved therein. The distinction between 
proper and necessary parties declared by 
this section is retained, but the three new 
sections,—following the extension of the 
rule as to joinder of plaintiffs which the 
legislature accomplished by amending sec- 
tion 378,—enlarge the classification of 
“proper” parties by providing that all per- 
sons who may be joined as defendants 
against whom the right to any relief is al- 
leged to exist, whether jointly, severally or 
in the alternative. Judgment may be given 
against such one or more of the defendants 
as may be founr to be more liable, accord- 
ing to their respective liabilities. It is not 
necessary that each shall be interested as 
to all the relief prayed for, or as to every 
cause @f action included 1n every pro- 
ceeding against him. The court may by 
such order as may appear just prevent 
any defendant from being embarrassed 
or put to expense by being required to 
attend any proceedings in which he may 
have no interest. If plaintiff is in doubt 
as to the person from whom he is entitled 
to redress, he may join two or more defend- 


ants, with the intent that the question as 
to which, if any, of the defendants are 
liable, and to what extent, may be deter- 
mined between the parties. 


Section 559%. Provides for the issuance 
of an alias writ of attachment, by the clerk, 
upon the demand of the plaintiff, after the 
return and filing of the writ, or of an 
affidavit of loss. 


Section 953d. Provides that notice of 
entry of judgment or of order granting or 
denying a motion for a new trial, must 
be given in writing. Such written notice 
may be waived in writing or by oral stipu- 
lation made in open court and entered in 
the minutes. 

Section 956a. Enacts into the Code the 
constitutional amendment sponsored by the 
California Bar Association and adopted at 
the last general election giving appellate 
courts power to make findings of fact in 
addition to or contrary to the findings of 
the trial court. The procedure for carry- 
ing into effect this provision is, wisely, 
left to the courts themselves. Thus are 
allayed the fears expressed by some ot our 
appellate judges that in giving effect to 
this provision the legislature would turn 
their courts into trial courts. By means 
of this section, appellate courts will be 
given greater power to ultimately deter- 
mine a controversy when it reaches them, 
thus ending the long treke back to the 
trial court. After all, as Dean Pound 
pointed out in his address on “Canons of 
Procedural Reform,” before the 1926 meet- 
ing of the American Bar Association, a 
law suit between John Doe and Richard 
Roe should aim, chiefly, to adjudicate, 
finally and conclusively, the controversy be- 
tween them. To that end he laid down 
the following canon of procedural reform: 
“The ideal of appellate procedure should 
be not a separate proceeding in a distinct 
tribunal, but an application for rehearing, 
new trial, vacation or modification, as the 
case may require, made in the same cause 
before another branch of the same trib- 
unal,” (Proceedings, American Bar Asso- 
ciation, Vol. LI, pp. 290-303.) 

Until this ideal is reached, anything 
which gives appellate courts greater powers 
to make a final determination of a contro- 
versy is a move in the right direction — 
away from the logic of words towards the 
logic of realities. 

Sections 986 to 988h. Make procedural 


changes in appeals from municipal to 
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superior courts. Provide for filing of un- 
dertaking on appeal within five days after 
the filing of the notice of appeal, and for 
notice thereof to respondent, who may 
except to the sureties; for stay of pro- 
ceedings ; render the appeal ineffective un- 
less fess for filing are paid; provide for a 
bill of exceptions ; designate what shall con- 
stitute the record on such appeal, to be 
transmitted to the superior court; amplify 
the powers of the superior court on appeal ; 
allow dismissal for failure jto prosecute 
appeal, giving the dismissal the effect of 
an affirmance, unless made without preju- 
dice to another appeal; provide for certi- 
fication of judgment rendered on appeal 
by the clerk of the superior court, and 
the entry of the certificate by the clerk 
of the municipal court. 

Section 1062a. Gives preference, for 
trial purposes, to actions for declaratory 
relief over all other cases, except older 
matters of the same character and matter 
to which special preference may be given 
by law. 

Section 1274b. Provides for deposit in 
the state treasury, after three years, of 
money in litigation which has been paid 
into the county treasury and which has not 
or cannot be paid to the owner thereof 
because he cannot be found. The owner 
or his legal representative may, within five 
years after deposit, have the same paid to 
him, upon proof to the satisfaction of the 
state controller and state treasurer that he 
is entitled to the same, failing which the 
money escheats to the state and is placed 
in the school fund. 

Sections 1280-1293. While some of these 
sections appear to be améndments of older 
sections bearing the same numbers, they 
are, in fact, entirely new. They do away 
with the present provisigns and provide 
for a really effective arvitration scheme, 
making, at the same time, an agreement to 
arbitrate enforceable, which it is not under 
the present law, unless arbitration has 
actually resulted in an award (Civil Code, 
sec. 3390; Blodgett v. Bebe Co., 190 Cal. 
665; Dugan v. Phillips, 49 Cal. App. Dec. 
769). 

The scheme, in its essential features is 
as follows: 

A provision, in a written contract to 
settle by arbitration a controversy there- 
after aising out of the contract or the re- 
fusal to perfom the whole or any part 
thereof, or an agreement in writing to sub- 


mit an existing controversy to arbitation, 
is declared to be valid, enforceable and 
irrevocable, “save upon such grounds as 
exist at law or in equity for the revocation 
of any contract.” Contracts pertaining to 
labor are excepted. s to agreements to 
submit, in writing, to arbitration existing 
controversies arising out of contracts or 
refusal to perform same or the violation 
of any other obligation, it is provided that 
persons may also agree that a judgment 
of a court of record shall be rendered upon 
the award made pursuant to the submis- 
sion. A party aggrieved by the failure, ne- 
glect or refusal of another to perform under 
an agreement in writing providing for arbi- 
tration may petition the superior court of 
the county or city and county where either 
party resides for an order directing that 
such arbitration proceed in the manner 
provided in the agreement. Five days’ 
notice in writing of the hearing of the 
application must be served personally upon 
the person in default. The court must hear 
the parties, and, if satisfied that the mak- 
ing of the agreement or the failure to com- 
ply with it, is not in issue, must make an 
order directing the parties to proceed with 
the arbitration under the terms ot the 
agreement. If such issue is raised, the 
party alleged to be in default may demand 
a jury trial of such issue, which must be 
granted by the court. If no jury is de- 
manded, the court must hear and determine 
the issue, dismiss the proceeding — if 
the finding be that there is no such 
agreement or no default in proceeding 
thereunder, or summarily order the arbi- 
tration to proceed, if the finding be that 
there is such an agreement and there has 
been default in proceeding thereunder. 
Such application must be heard in a sum- 
mary way, like a motion. If an issue in- 
(Continued on Page 27) 
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Fellow Members 
Los Angeles Bar Association: 
BAR ASSOCIATION MEETING 
SEPTEMBER 13TH 

The first meeting of our Association after 
vacation will be held on Tuesday, Septem- 
ber 13th, at the Elite Cafe, 633 South 
Flower Street, at 6:00 p.m. 

On that occasion we shall have as guests 
the members of the State Bar Commission, 
headed by Chief Justice Waste who will 
deliver the principal address. A reception 
will be tendered to the twelve newly ap- 
pointed judges who will also be guests of 
honor. As special guests at that time will 
be the ten members of the Association who 
secure the largest number of new applica- 
tions for membership, in the membership 
drive just being launched under the leader- 
ship of Thomas K. Case, Chairman, Judge 
Daniel Beecher, Vice-Chairman and Miss 
Mae Carvell, Secretary, Trustee Guy Rich- 
ards Crump, and Mr. Louis E. Elkins, 
Assistant to the President. We also expect 
to have the pleasure of entertaining Mon- 
sieur Pierre Lepaulle, Ph.M., and L.L.M. 
of Paris and S.J.D. of Harvard. M. Le- 
paulle was the French delegate to the 
American and Canadian Bar Association 
Conventions in 1923. He delivered a series 
of lectures at the Harvard Law School in 
1923 and another series of lectures at Cor- 
nell Law School in 1925, and has this year 
been conducting a round table at the Insti- 
tute of Politics, Williamstown, Mass. M. 
Lepaulle is the author of a book in French 
on Foreign Corporations and has written 


many articles for French and American 
periodicals, including articles for the Har- 
vard Law Review, Cornell Law Quarterly, 
Yale Law Journal and the Columbia Law 
Review. M. Lepaulle is a practicing attor- 
ney in Paris, and the National Association 
of French Lawyers has designated him as 
their official representative to present the 
greetings of French lawyers to their 
American brothers. Madame Lepaulle, 


L.L.B., L.L.M., L.L.D. and Ph.D., who is 
accompanying her husband, is also a mem- 
ber of the French bar and has been re- 
garded as the leading authority in France 
on Copyright Law, on which she has writ- 
ten the standard text book in French. 


The program will be short and snappy, 
with no long speeches. The meeting will 
be held under the joint auspices of the 
Program Committee, of which Professor 
W. Turney Fox is Chairman, the Fratern- 
ity Committee, of which Frank G. Tyrrell 
is Chairman, the Attendance Committee, 
of which Leo M. Rosecrans is Chairman, 
and the Publicity Committee, of which 
Arthur W. Eckman is Chairman. 


PUBLICITY COMMITTEE 


The newspapers have been very generous 
in giving space to the activities of the Bar 
Association and in editorial support of the 
objects of our organization. Of course this 
is not done without some assistance on the 
part of the Association itself. Our Publicity 
Committee consists of the following who 
are assigned to newspapers as indicated: 
Mr. Arthur W. Eckman, Chairman; Mau- 
rice Saeta, Los Angeles Examiner; Wm. 
Christensen, Los Angeles Times; Sol A. 
Rehart, Illustrated Daily News; Chris Ba- 
con, Los Angeles Evening Herald; John 
R. Moore, Los Angeles Evening Express; 
Chas. B. Hazlehurst, The Record; Harold 
A. Fendler, Hollywood News and Holly- 
wood Daily Citizen; C. P. Von Herzen, 
L. A. News and L. A. Daily Journal. There 
are also a number of associated members 
resident in towns outside of Los Angeles. 


In additional to the service of personal 
contact with the editors, this committee 
has outlined some very valuable plans 
which will be initiated and carried forward 
after the summer vacation, in conjunction 
with the Organization and Speakers’ Com- 
mittee, of which Mr. Clyde C. Shoemaker 
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is Chairman. The purpose will be to ac- 
quaint the public not only with the activ- 
ities of the Bar Association but the stand- 
ards of ethics and the ideals of the prac- 
tice of the legal profession. Short speeches 
will be written, under the auspices of the 
committee, and will be delivered before 
clubs and organizations throughout the 
county, and will also be disseminated by 
radio. Laymen will be intensely interested, 
and I think most of them surprised to 
hear some of the canons of ethics of the 
bar discussed. They will also be glad to 


learn that we have fifty active and re- 
sponsible members of the bar to whom 
complaints against lawyers are referred for 
careful investigation and prosecution be- 
fore a Grievance Committee, thus main- 
taining, in the innumerable matters en- 
trusted to members of the bar, a remark- 
ably high standard of conduct. 


The public will be pleased to know that 
lawyers are as generous in their services 
as members of any other calling, as evi- 
denced by the fact that during the period 


Paid in Capital and Surplus over 1,200,000 Dollars 
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An expert corps of Title 
of Capital 
securities at par plus. Enable this Company to 
unexcelled Title 


Located in 
MORTGAGE GUARANTEE BLDG. 


los Angeles, Cal. 


626 South Spring St. 


Searchers and Examiners. 
and Surplus in 
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from August 1, 1914 to January 1, 1927, 
17,933 matters were referred to the mem- 
bers of the Bar Association committee 
of Los Angeles County in civsi matters, 
volunteering to assist the Public Defender 
for those financially unable to employ Iaw- 
yers for legal assistance in the regular way. 
Last year nearly 2000 of such matters were 
so handled. 


Laymen will be interested. in knowing 
that worthy lawyers refuse to take up 
causes that are not meritorius, and that 
every reasonable effort is employed to com- 
pose differences without suit. 


There is an interesting ten-minute talk 
available upon the subject of the activities 
of every committee of our Association. We 
are fast breaking down the prejudice 
against our profession for the reason that 
laymen are beginning to better understand 
its spirit and its ideals. Anything which 
will, with propriety and dignity, contribute 
to public understanding of our purposes 
and problems should be encouraged. 


KEMPER CAMPBELL. 
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News and Comment 


STATE BAR REGISTRATION 


Under the provisions of the recently 
enacted State Bar Act (approved March 
31, 1927, Stats. 1927, Chap. 34), 

“No person shall practice law in 
this state subsequent to the first meet- 
ing of the State Bar unless he shall be 
an active member thereof.” 

The Commission has fixed Friday, No- 
vember 18, 1927, as the date of the first 
meeting. 

It will be necessary for every lawyer, 
who desires to continue the practice of law 
in this state, to register and pay the $3.00 
organization fee on or before November 
18, 1927. In order to be entitled to vote 
for Governors, however, registration must 
be completed and fee paid on or before 
October 1, 1927. 

Members of the Los Angeles Bar Asso- 
ciation who have not yet received their 
registration cards to be filled out and re- 
turned to the State Bar headquarters 
should at once send in their names and 
addresses to Kemper Campbell of the Com- 
mission, 1408 Chapman Building, and reg- 
istration cards will be mailed them. 





LAWYERS ACTIVE IN SUPPORT OF 
COMMUNITY CHEST APPEAL 


Los Angeles lawyers and professional 
men generally are reported particularly ac- 
tive in support of this year’s annual appeal 
of the Los Angeles Community Chest, 
which starts on October 31. Edwin A. 
Meserve, well known member of the bar, 
is the Chest’s campaign chairman, and other 
prominent attorneys are represented among 
the several Chest committees. 

Business men generally, recognizing the 
efficiency and less cost of the federated 
compared with the competitive system of 
welfare work, are equally active support- 
ers of the Chest appeal. Among these are 
William Lacy, a former president of the 
Los Angeles Chamber of Commerce, who 
is this year’s president of the Chest; D. W. 
Pontius, vice-president and general man- 
ager of the Pacific Electric Railway, chair- 
man of the Chest’s advance gifts commit- 
tee; Don Francisco, noted advertising ex- 
pert, publicity educational director of the 
Chest; W. L. Brent, chairman of the 


Chest’s budget committee, and many others. 
“Agencies of the Community Chest,” 
said Meserve to a representative of the 


BULLETIN, “by contributing much in the 
line of research and suggestion, as well as 
relieving immediate want, have stimulated 
preventive measures which increasingly 
are removing the causes of poverty, pre- 
ventable sickness and other ills, and thus 
lessening the burden of the taxpayers in 
supporting dependents.” 

The amount of the appeal this year has 
been fixed at $2,750,000. 





JOHN F. KEOGH TO ATTEND 
AMERICAN TITLE ASSOCIATION 
CONVENTION 

Mr. John F. Keogh, who is vice-presi- 
dent and counsel of Title Guarantee and 
Trust Company of Los Angeles, left Satur- 
day to attend the American Title Associ- 
ation convention to be held in Detroit from 
August 30 to September 2. 

Mr. Keogh, who is a member of the 
Executive Committee and chairman of the 
Educational Committee of the California 
Land Title Association, states that he will 
visit the important title companies in 
Boston, New York, Philadelphia, Wash- 
ington and other of the large eastern cities. 
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Title Insurance and Trust Company 
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California’s largest title insurance company. 


Issues Policies of Title Insurance and Guarantees, 
handles escrows and acts in all trust capacities, 
and insures the validity of Bond Issues. 


The Company also issues Policies of Title Insurance 
and Guarantees and handles escrows on property 
in the counties of San Diego, Ventura, Kern, Tu- 
lare, Riverside and Santa Barbara. 


Orders for Policies and Guarantees to be issued in 
these counties can be placed if desired with the 
main office at Fifth and Spring Streets. 


TITLE INSURANCE AND TRUST COMPANY 


Title Insurance Building 
Fifth and Spring Streets 
Los Angeles 
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The Political Philosophy of Mr. Chief 
Justice Taft* 


By Revet L. Orson of the California Bar 


I. Sovereignty and Jurisdiction. 

A. Sovereignty. 

4. Corporation standing in position 
ot government. 

The nature of sovereignty is presented 
from a slightly different angle in the case 
of Sloan Shipyards Corporation v. United 
States Shipping Board Emergency Fleet 
Corporation.! The issue is whether or not 
the enormous powers given to the Fleet 
Corporation put it so far in the place of 
the sovereign as to share the immunity of 
the sovereign from suit otherwise than as 
the sovereign allows. 

The Act of April 22, 1918, gives com- 
pensation for a plant taken by the Presi- 
dent under the powers conferred by the 
Act of June 15, 1917, and otherwise, with 
a resort for claims exceeding $10,000 to the 
Court of Claims. The Act of July 18, 1918, 
gives compensation for a plant taken by the 
President under the powers conferred by 
the Act of June 15, 1917, and otherwise, 
with a resort for claims exceeding $10,000 
to a suit against the United States. The de- 
cision of the court was written by Mr. Jus- 
tice Holmes who said that special remedies 
do not displace others which would other- 
wise be at the plaintiff’s command, and that 
the action did not have to be brought in the 
Court of Claims. Mr. Chief Justice Taft 
dissented. 

This litigation involved two cases—one 
in the District of Washington, and one in 
the District Court of the United States for 
the District of Oregon. In both it was held 
that the litigation would have to be referred 
to the Court of Claims because the amounts 
involved exceeded $10,000. It will be suffi- 
cient to call attention to the facts in the 
first case. The contract between the private 
shipbuilding concern and the United States 
Shipping Board Emergency Fleet Corpor- 
ation was entered into May 18, 1917. Work 


1258 U. S. 549. 





went on until December 1, 1917, when the 
Fleet Corporation refused to make further 
payments said to be required by the con- 
tract, took possession of all the property of 
the three companies named, has retained 
such possession ever since, and has done a 
series of acts causing them great loss. It 
is alleged that the defendant, having thus 
got the Sloan. Shipyards Corporation whol- 
ly within its power compelled it to execute 
another contract set forth. The bill seeks 
to have this contract set aside, to have an 
accounting on the footing of the original 
contract of May 18, to have the defendant 
charged with all indebtedness incurred 
since December 1, 1917, and required to 
restore the properties described in the bill. 

In answer to the argument that the 
enormous powers given to the Fleet Corpor- 
ation put it so far in the place of the sov- 
ereign as to share the immunity of the sov- 
ereign from suit otherwise than as the sov- 
ereign allows, Mr. Justice Holmes replied : 


“* %* But such a notion is a very 
dangerous departure from one of the 
first principles of our system of law. 
The sovereign, properly so called, is 
superior to suit for reasons that often 
have been explained. But the general 
rule is that any person within the juris- 
diction always is amenable to the law.” 
He continues with the argument that al- 

though the Fleet Corporation is an agent 
or instrumentality of the government in the 
widest sense, “the agent, because he is 
agent, does not cease to be answerable for 
his acts.” And it is immaterial whether the 
agent is a corporation or a single man. He 
points out that even if the taking possession 
of the plaintiff’s plants on December 1, 
1917 was unlawful, and even if plaintiffs 
might have sued the United States, they 
are not cut off from a remedy against the 
agent that did the wrongful act. 


“* * Tn general the United States can- 


—— 





*Epitor’s Note: This is the second of a series of articles on this subject, the first of 
which appeared in the BULLETIN, August 4, 1927. For an outline of the discussion 
covered in the series, see Editor’s Note to the first article, on page 17 of issue of Aug. 4. 
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not be sued for a tort, but its immunity 

does not extend to those that acted in 

its name. It is not impossible that the 

Fleet Corporation purported to act under 

the contract giving it the right to take 

possession in certain events, but that the 
plaintiffs can show the events had not 
occurred.” 

Opposed to this view of Mr. Justice 
Holmes, Mr. Chief Justice Taft, with 
whom Justices Van Devanter and Clarke 
concur, places emphasis upon the need for 
uniformity in litigation of this kind if “a 
deep sense of the injustice of governments” 
is to be avoided in the hearts of claimants. 
His arguments, excerpts from which fol- 
low, show the extent to which these judges 
believe that it is proper for judicial legisla- 
tion to proceed. 


“* * What we have to decide is 
whether, in the mass of urgent legisla- 
tion in respect to the government’s con- 
struction and operation of shipping, 
made indispensable by the peculiar exi- 
gencies of the great war, Congress in- 
tended that this corporate agent should 
be subject to suit only as its principal 
(the United States government) is. * 
* * The power to do the things which 
were here done, and which are the sub- 
jects of these suits * * was power 
vested directly in the President himself, 
the exercise of which he was given ex- 
press authority to delegate to an agent, 
who might be the Fleet Corporation. ‘The 
act conferring this presidential power 
provided a specific remedy for compen- 
sation to those whose property rights 
were invaded by its exercise through 
award by the President and immediate 
payment of part due thereunder, with the 
right to the claim to litigate the justice 
of the whole award in the court of 
claims. The Fleet Corporation, in the 
arrangements which it forced upon the 
claimants in these two cases, to their 
detriment, expressly declared that it 
acted as a representative of the United 
States. I think the proper construction 
to be put upon the facts and the law is 
that these suits are in fact against the 
United States and cannot be brought 
except in the manner and under the pro- 
cedure provided by the statute for claims 
for compensation for acts done by au- 
thority of the President, under the act 
investing him with it. 


“I would not think it necessary to 
record a difference with my brethren of 
the majority but for considerations of 
high public expediency which may prop- 
erly weigh with us in construing a 
doubtful statute of Congress, because 
they must have been in the mind of Con- 
gress in the enactment of the legislation. 
We are made aware of the very great 
number of suits pending and likely to 
arise out of the work of the Fleet Cor- 
poration and the enormous total in- 
volved in them. * * Did it (Congress) 
propose to allow the United States to 
be made liable in litigation anywhere or 
under any form of procedure without 
any regulation on its part to secure a 
reasonable limitation of its own as to the 
time within which such suits shall be 
brought? The Court suggests that judg- 
ments thus obtained will be good only 
against the Fleet Corporation, and the 
claimants must run the risk of getting 
a judgment against a debtor which can- 
not pay. Congress has taken over all 
the assets of the Fleet Corporation, so 
that such judgments will be valueless 
except as Congress shall conclude to pay 
them. If, in the judgments obtained in 
the various courts of the country Con- 
gress shall find such variety of view as 
not to commend them to its sense of 
fairness, it will be slow to recognize its 
obligation to pay them, and we shall have 
a repetition of the history of the French 
spoilation claims, which for many dec- 
ades occupied the attention of appropri- 
ation committees of Congress and wore 
out their patience, with results that have 
put in the hearts of claimants a deep 
sense of the injustice of governments. 
On the other hand, a construction which 
will bring into one tribunal, the court of 
claims, the hearing and decision of this 
class of cases, will secure uniformity and 
despatch, and these two elements will 
make for justice and peace, because Con- 
gress pays the judgments of the court of 
claims against the United States in due 
course.””? 

In other words, if there is an opportunity 
to apply the rule that the sovereign cannot 
be sued except in the manner in which it 
permits itself to be sued, Taft, VanDe- 
vanter, and Clarke are of the opinion that 
it ought to be applied to bring the method 
of handling these cases into uniformity. 


2258 U. S. 549, 571-573. 
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They believe that if the suits are brought 
in the Court of Claims, the results will be 
more satisfactory to all concerned than 
would otherwise be the case. But it cannot 
be insisted that these suits should be 
brought only in the Court of Claims so 
long as the statutes are as indicated unless 
it be shown that the Shipping Board 
Emergency Fleet Corporation stands in the 
place of the government. Mr. Chief Justice 
Taft suggests that this corporation does 
stand in the place of the government in 
regard to claiming the privilege of freedom 
from suit in certain courts because “the 
power to do the things which were here 
done, and which are the subjects of these 
suits * * was power vested directly 
in the President himself, the exercise of 
which he was given express authority to 
delegate to an agent, who might be the 
Fleet Corporation.” 

The attitude of Mr. Chief Justice Taft 
on two points of political theory are clearly 
brought out in this case. First, it is evident 
that he acquiesces in the doctrine of non- 
suability of a sovereign except insofar as 
permitted by the sovereign itself; second, 
that a corporation created to carry out 
duties delegated to the President, or a cor- 
poration previously existing but to which 
have been assigned certain duties thereto- 
fore delegated to the President, is so closely 
related to the government that it stands in 
the place of the government with reference 
to the principle of non-suability except in 
certain designated courts. The case is of 
importance because of the question of non- 
suability and because of the principle of 
representation which it develops. It is not 
necessary to discuss whether the controlling 
opinion or the dissenting opinion rests up- 
on the better basis—that may be found to 
depend upon the particular theory of the 
person concerned. But the political philos- 
ophy of Mr. Chief Justice Taft is evident 
from the material already presented. 

The next case to be considered is inter- 
esting because a phrase of two words 
which is used in writing the opinion indi- 
cates that the Chief Justice is thinking of 
only one of four possible theories of crim- 
inal jurisdiction. It is true that these tour 


theories of criminal jurisdiction cannot be 
applied by the courts of the United States 
under our present laws, but that does not 
mean that they do not exist. The phrase 
to which reference has been made is “of 
course” as used in the following state- 
ment: 


“* * Crimes against private indi- 
viduals or their property, like assaults, 
murder, burglary, larceny, robbery, ar- 
son, embezzlement and frauds of all 
kinds, which affect the peace and good 
order of the community, must of course 
be committed within the territorial juris- 
diction of the government where it may 
properly exercise it.’’* 


This is an assertion of the territorial 
theory of criminal jurisdiction, the theory 
of the forum delicti commissi. It has its 
roots in the German law and rests upon the 
idea that the peace of the local feudal 
sovereign is the interest primarily affected. 
Only if Mr. Chief Justice Taft is thinking 
of the actual legal situation which obtains 
in the United States, to the exclusion of all 
others, would he be justified in saying that 
the crimes which he enumerates must be 
committed within the territorial jurisdic- 
tion of this government. But the manner 
in which the statement is phrased leads one 
to believe that he is not limiting himself 
to the United States but is asserting what 
he considers is a universal proposition. I 
can see no other ground upon which to 
explain the phrase, “of course,” and “with- 
in the territorial jurisdiction of the govern- 
ment.” The words, “the government,” 
seem to indicate that he is not limiting his 
thought to the United States government. 
If this be true, he is assuming that the sys- 
tem of criminal jurisdiction of many or 
all governments are similar to that of the 
United States. This is not the case. 

This case, United States v. Bowman, 
involved fraud between the master and 
engineer of the Dio, a vessel which the 
National Shipping Corporation agreed to 
operate and manage for the Fleet Corpor- 
ation. These officers planned to order and 
receipt for 1,000 tons of fuel oil but to 
take only 600 tons aboard, and to collect 
cash for a delivery of 1,000 tons and then 





3The language of the statutes is as follows: 
“The President may exercise the power and 
authority hereby vested in him through the 
several departments of Government, and 
determine from time to time.” 40 Stat. at 
Large, Part I, p. 535. Act of April 22, 1918. 


“Sec. 2. That the President may exercise the 
power and authority hereby vested in him 
through such agency or agencies as he shall 
determine from time to time.” 40 Stat. at 
Large, Part I, p. 913. Act of July 18, 1918. 
4United States v. Bowman, 260 U.S. 94, 98. 
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divide the money paid for the undelivered 
400 tons. The legislation applicable to the 
case contained no reference to the high 
seas as a part of the locus of the offenses 
defined. The court hearing the case con- 
cluded that the legislation did not apply to 
acts committed on the high seas because 
jurisdiction of criminal offenses must be 
conferred and cannot be inferred. 

Upon appeal in the Supreme Court of 
the United States, Mr. Taft said: 

“We have in this case a question of 
statutory construction. The necessary 
locus, when not specifically defined, de- 
pends upon the purpose of Congress as 
evinced by the description and nature of 
the crime and upon the territorial limita- 
tions upon the power and jurisdiction 
of a government to punish crime under 
the law of nations. Crimes against pri- 
vate individuals or their property, like 
assaults, murder, burglary, larceny, rob- 
bery, arson, embezzlement and frauds of 
all kinds, which affect the peace and 
good order of the community, must of 
course be committed within the terri- 
torial jurisdiction of the government 
where it may properly exercise it. If 
punishment of them is to be extended 
to include those committed outside of 
the strict territorial /jurisdiction, it is 
natural for Congress to say so in the 
statute, and failure to do so will negative 
the purpose of Congress in this regard. 

* * * * * 

“But the same rule of interpretation 
should not be applied to criminal statutes 
which are, as a class, not logically de- 
pendent on their locality for the Govern- 
ment’s jurisdiction, but are enacted be- 
cause of the right of the Government to 
defend itself against obstruction, or 
fraud wherever perpetrated, especially if 
committed by its own citizens, officers 
or agents. Some such offenses can only 
be committed within the territorial juris- 
diction of the Government because of the 
local acts required to constitute them. 
Others are such that to limit their locus 
to the strictly territorial jurisdiction 
would be greatly to curtail the scope and 
usefulness of the statute and leave open 
a large immunity for frauds as easily 
committed by citizens on the high seas 
and in foreign countries as at home. In 
such cases, Congress has not thought it 


necessary to make specific provision in 
the law that the locus shall include the 
high seas and foreign countries, but al- 
lows it to be inferred from the nature 
of the offense. Many of these occur in 
c. 4, which bears the title ‘Offenses 
against the operations of the Govern- 
ment.’ 
“We cannot suppose that when Con- 
gress enacted the statute or amended it, 
it did not have in mind that a wide field 
for such frauds upon the Government 
was in private and public vessels of the 
United States on the high seas and in 
foreign: ports and beyond the land juris- 
diction of the United States, and there- 
fore intend to include them in the sec- 
tion.’”> 
The phrase, “right of the government 
to defend itself against obstruction,” 
which Mr. Chief Justice Taft employs, 
sugests that theory of criminal jurisdiction 
which would give the injured state juris- 
diction over acts detrimental to its welfare. 
This theory arose during the nineteenth 
century in continental Europe to deal with 
criminals operating on an _ international 
basis. The classical illustration is that of a 
Frenchman who forged German bonds in 
Switzerland and then went to Germany. 
The territorial doctrine of criminal juris- 
diction would leave him free; so also would 
the doctrine df personal allegiance, the 
theory that the country of the forum of 
allegiance had jurisdiction, which was the 
doctrine of the Roman law going back 
to the idea of kinship and the duty of kin 
to control their erring kinsmen. Conse- 
quently the theory was developed which 
gave jurisdiction to the forum of the in- 
jured state. Our courts have refused to 
follow this.® 

To declare that “crimes * * which 
affect the peace and good order of the com- 
munity must, of course be committed with- 
in the territorial jurisdiction of the govern- 
ment where it may properly exercise it,” 
is to pass by unnoticed certain systems of 
criminal jurisdiction which obtain in the 
world. Why should we look to the place 
where the act was committed rather than 
to the offender, in determining jurisdic- 
tion? True, the common law does look to 
the former, but the Roman law considered 
the offender as an impious person danger- 
ous to the entire community. Why should 





5United States v. Bowman, 260 U.S. 94, 97, 98, 
99, 102. 


6State v. Knight, Superior Court of North 
Carolina, 1799, 1 N.C. 143. 
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the legislature in the North Carolina case 
cited, or in any other case, be compelled to 
adhere to one theory rather than to an- 
other? It is submitted that the following 
provision of the Mexican Penal Code indi- 
cates a reasonable way of dealing with the 
problem. 

“Penal offenses committed in a for- 
eign country by a Mexican against Mex- 
icans or foreigners, or by a foreigner 
against Mexicans, may be punished in 
the Republic (Mexico) and according to 
its laws, subject to the following con- 
ditions : 

“T, That the accused be in the Repub- 
lic, whither he has come voluntarily or 
has been brought by extradition proceed- 
ings. 

“TI. That if the offended party be a 
foreigner, he shall have made proper 
legal complaint. 

“TII. That the accused shall not have 
been definitely tried in the country where 
the offense was committed, or, if tried, 
that he shall not have been acquitted, in- 
cluded in an amnesty, or pardoned. 

“IV. That the breach of law of which 
he is accused shall have the character of 
a penal offense, both in the country in 
which it was committed and in the Re- 
public. 

“V. That by the laws of the Republic 
the offense shall be subject to a severer 
penalty than that of ‘arresto mayor’ (de- 
tention for from one to eleven 
months ).’’” 

The language which Mr. Chief Justice 
Taft used in the United States v. Bowman 
case would seem to indicate, therefore, that 
the common law theory of criminal juris- 
diction is the only one meriting consider- 
ation. It is, in fact, but one of several 
possible points of view. 

The political theory of the Chief Justice 
is further illustrated by the case of Balzac 
v. Porto Rico.® In the opinion in this liti- 
gation we find definite views expressed rel- 
ative to the jury system. Moreover, the 
non-suitability of the Porto Ricans for jury 
service seems to have been the determin- 
ing factor in reaching the decision that 
Porto Rico has not been incorporated into 
the territory of the United States. 


Two writs of error to the Supreme Court 
of Porto Rico to review judgments which 
had affirmed convictions in the District 
Court of Arecibo for criminal libel re- 
sulted in the affirmation of the decision of 
the lower court. The defendant demanded 
trial by jury. This was refused. The ques- 
tion, therefore, is whether or not a Porto 
Rican may demand trial by jury. 

The provisions of the Constitution which 
are in point are the Sixth amendment, 
Article III, and the Seventh amendment. 
The Sixth amendment provides that the 
accused shall enjoy the right to a speedy 
and public trial by an impartial jury of the 
state and district wherein the crime shall 
have been committed, which district shall 
have been previously ascertained by law. 
Article III provides that the trial of all 
crimes, except in cases of impeachment, 
shall be by jury, and that such trial shall 
be held in the state where the said crimes 
shall have been committed, but when not 
committed within any state, the trial shall 
be at stich place or places as the Congress 
may by law have directed. The Seventh 
amendment provides that in suits at com- 
mon law, when the value in controversy 
shall exceed twenty dollars, the right of 
trial by jury shall be preserved. 

It has been held that the provisions of 
the Sixth Amendment, Article III, and the 
Seventh Amendment apply to the terri- 
tories of the United States.° 

It has been held that the provisions of 
the Sixth Amendment, Article III, and the 
Seventh Amendment do not apply to terri- 
tory belonging to the United States which 
has not been incorporated into the 
Union.!° 

Downes v. Bidwell, 182 U.S. 244, con- 
firmed by Dorr v. United States, 195 U.S. 
138, held that neither the Philipines nor 
Porto Rico was territory which had been 
incorporated in the Union or had become 
a part of the United States, as distin- 
guished from merely belonging to it, and 
that the acts giving temporary govern- 
ments to the Philippines and to Porto Rico 
had no such effect.!! 

In the present case, however, the person 
Jones Act, the organic Act of Porto Rico 


(Continued on Page 28) 





7Freeman Snow, Cases and Opinions on Inter- 
national Law, 1893, pp. 172-174. 

8258 U.S. 298. 

9Webster v. Reid, Il How. 437, 460; Rassmus- 
sen v. United States, 197 U.S. 516, 528; Gur- 


vich v. U.S., 198 U.S. 581. 


10Hawaii v. Mankichi, 190 U.S. 197; Dorr v. 
U.S., 195 U.S. 138, 145. 


11Balzac v. Porto Rico, 258 U.S. 298, 305. 
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Case Notes* 


WituraM E. Bursy of the Los Angeles Bar 


Professor of Law, University of Southern California 


EvIDENCE — PROOF OF OWNERSHIP OF 
AUTOMOBILE AND GENERAL EMpPLoy- 
MENT OF, OR PERMISSIVE USE BY, 
DriVER—PRESUMPTION OR INFERENCE 
or AGENCY. 

The appellate courts of this state have 
of late years quite frequently passed upon 
the effect of proof of ownership of an 
automobile by one person and the use 
thereof by an employee of that person, or 
by another person with the permission of 
the owner, in establishing an agency be- 
tween the owner and the user for the pur- 
pose of creating a foundation for the doc- 
trine of respondeat superior. Upon this 
question the decision in Hathaway v. Ma- 
thews, 53 Cal. App. Dec. 1265, is the most 
recent in a curious line of decisions which 
commences with McWhirter v. Fuller, 
35 Cal. App. 288. In the latter case the 
District Court of Appeal held that proof 
of ownership and permissive use raises a 
presumption of agency. In denying an ap- 
plication for a hearing the Supreme Court 
pointed out that such evidence does not 
raise a presumption but merely authorizes 
an inference of agency. Under similar 
facts the District Court of Appeal in 
Brown v. Chevrolet Motor Company, 39 
Cal. App. 738, again used the word “pre- 
sumption.” In this case the Supreme Court 
denied a hearing without comment. In 
Grantham v. Ordway, 40 Cal. App. 758, 
the relationship of employer and employee 
was shown to exist. This, the court said, 
raises a presumption of agency. In this case, 
too, the Supreme Court denied a hearing 
without comment. In Maupin v. Solomon, 
41 Cal. App. 323, the facts were similar to 
those in the Grantham case. The follow- 
ing paragraph from the decision contains 
perhaps the most curious interchange of 
terms in the entire line of cases referred to. 
It reads as follows: “The inference relied 
upon by respondent cannot be indulged 
under the circumstances of the case. It 
must yield to the direct and unequivocal 
evidence rebutting such inference. ‘Pre- 


sumptions,” such as the one relied on here, 
‘are allowed to stand not against the facts 
they represent but in lieu of proof of facts, 
and when the fact is proven contrary to 
the presumtion, no conflict arises, but the 
presumption is simply overcome and dis- 
pelled’.” (Italics mine.) In this case the 
Supreme Court in denying a hearing again 
pointed out that the facts do not raise a 
presumption but merely authorize an in- 
ference. In Randolph v. Hunt, 41 Cal. 
App.739, the District Court of Appeal, fol- 
lowing the McWhirter case, again held 
that proof of ownership and employment 
raises a presumption of agency. The Su- 
preme Court, though disapproving the opin- 
ion of the District Court of Appeal in part, 
did not comment upon the use of the word 
“presumption.” In Martinelli v. Bond, 42 
Cal. App. 209, the District Court of Ap- 
peal again used the word “presumption.” 
The Supreme Court in denying a hearing 
cited the Maupin case without further 
comment. In Dierks v. Newsom, 49 Cal. 
App. 789, the District Court of Appeal in- 
troduced a new term,—‘“prima facie pre- 
sumption.” In this case also the Supreme 
Court denied a petition for hearing with- 
out comment. In Frierson v. Pacific Gas 
& Elec. Co., 55 Cal. App. 397, the court 
again used the word “presumption.” In 
Fahey v. Madden, 56 Cal. App. 593, the 
District Court of Appeal for the first time 
took notice of the comment of the Supreme 
Court upon the use of the word “presump- 
tion” in the McWhirter case and held that 
the facts authorize an inference and do 
not raise a presumption. In a concurring 
opinion Justice Burnett stated: “It may be 
added that an inaccuracy occurred therein 
(in the decision in the Randolph case) in 
the use of the term ‘presumption’ in the 
discussion of the proposition. Correctly 
speaking, it is not a presumption but rather 
an inference, as clearly shown by the pre- 
siding justice in the main opinion herein. 
The terms are sometimes loosely used as 
(Continued on Page 26) 
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Book Reviews 


Harry GRAHAM Ba.tTHER of the Los Angeles Bar 


CHINA AND THE Powers; By Henry Kitt- 
redge Norton; 1927; pp. xi, 264; The 
John Day Company, New York. 

The author declares that the purpose of 
his work is “to set forth the various aspects 
of the Chinese situation, each in its rela- 
tion to the others, to the end that the prob- 
lem of China and its relation to the world 
may be viewed as a whole.” This objective 
has been realized in the pages of the vol- 
ume. The book also contains a good refer- 
ence bibliography on the general subject. 

In the intervals of an active law prac- 
tice. Mr. Norton, native of Chicago and 
graduate of Dartmouth, found time for 
the study of history, political science, inter- 
national law and international relations. At 
the close of his services as an officer in the 
army during the war, he became Executive 
Officer of the California Immigration Com- 
mission. Interest in the Japanese problem 
led him to the Orient, where he lived for 
some years and traveled extensively iin 
Japan, Siberia and China. Since his re- 
turn to this country he has studied and 
written on international affairs and has lec- 
tured at various universities, at the confer- 
ence on China at Johns Hopkins, and at 
the conference on Far Eastern affairs of 
the Harris Foundation at the University 
of Chicago. He was chairman of the con- 
ference on “The Chinese Republic and the 
Powers” of the Institute of Politics, 
Williamstown, in the summer of 1926. He 
is the author of The Story of California, 
The Far Eastern Republic of Siberia and, 
jointly with H. G. W. Woodhead and 
Julean Arnold, Occidental Interpretation of 
the Far Eastern Problem. 

The author regards China’s chief diffi- 
culties as internal. 

“The great lack in the whole story is 
the absence of any evidence of an apti- 
tude for national organization. We 
should not of course expect the un- 
counted millions of common people, who 
have never had in all their lives or in all 
their traditions the slightest connection 
with national affairs, to step forward and 
save the country. But the paucity of 


men of brains and education who have 
come forward in the crisis is discourag- 
ing. And the microscopic effect which 
those who have come forward have had, 
is even more so. 


“It is quite to be expected that under 
these circumstances the question should 
be raised as to the ability of the Chinese 
to organize a national state. They never 
have done so. The popular participation 
in national affairs has been limited to an 
upheaval every few decades or centuries 
which destroyed the existing regime. 
Once that negative task was accom- 
plished, popular participation ceased. 
Creative ability of political order has 
never manifested itself. After a period 
of confusion a new dynasty was estab- 
lished either by a native chieftan or fre- 
quently by an invader. And a new cycle 
began. 

“The revolution of 1911 has run true 
to form. It swept away the tottering 
Manchu dynasty and, despite the paper 
constitutions and laws which emanate 
from Peking, no government has taken 
its place. The imposture which masquer- 
ades as such, illegitimate offspring ot a 
promiscuous militarism, has none of the 
qualities which constitute a state. The 
real political entities in China today are 
a congeries of shifting principalities held 
neither together nor apart by any political 
principle or practice. They are the ap- 
purtenances of rival military barons 
whose sole aim is the acquisition of pow- 
er and office and the increased oppor- 
tunities for accumulating wealth which 
they bestow upon the holder. China as 
a united nation exists only in the minds 
of her youthful patriots and in the recog- 
nition of foreign Powers.” 

China’s internal problem consists of at 
least four factors, in the view of Mr. Nor- 
ton. These are enumerated as follows: the 
political transition from absolutism to 
democracy in the matter of organizing a 
modern national state, the development 
from an agricultural to an industrial econ- 
omy, the transformation from a_ social 
order based upon the family to one based 
upon the individual, and the expression of 
a rewakened mental life. 

A book entitled “China and the Powers,” 
would naturally be expected to show the 
interplay of foreign influence in China. 
This is indeed the situation in the instant 
case. After pointing out that Great 
Britain’s total investment in China is more 
than ten times the American investment 
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and more than twice that of Japan, the 
author shows that another very material 
interest which Britain has in China is a 
market for the products of the Lancashire 
mills. 

“China consumes a vast quantity of 
cotton cloth, and such cotton cloth is 
chief among the exports of Great Britain 
to China. The provisions of the treaties 
by which the duty on cotton piece-yoods 
has been held to five per cent have thus 
worked to the direct advantage of Brit- 
ish industry and of the workers in the 
Lancashire mills. If the Chinese tariff 
on cotton goods were increased to a 
figure which would protect the Chinese 
industry, the Lancashire mills would be 
forced to the almost hopeless task of 
finding another market. Hence Britain’s 
very practical interest in preserving the 
Chinese tariff schedules.” 

Russia and Japan are described as rival 
nations contending for the greatest possible 
measure of control in China. 

“With the possible exception of Japan, 
Russia is the only one of the Powers 
that has been guilty of new aggressions 
in China since the Washington Conter- 
ence. That Russian aggressions have 
been many and serious the record is be- 
fore the world to show. They con- 
sist not merely of the spread of sub- 
versive Bolshevist propaganda in a 
friendly country, but of old-fashioned 
territorial encroachments of which Ro- 
manoff Russia at her best might well 


‘not to withdraw the Soviet troops from 
the territory of Mongolia, until there can 
be a complete removal of the menace of 
a common enemy.’ Moscow replied that 
the request would meet with ‘complete 
satisfaction.’ A regiment of regular Red 
troops was sent to replace the Partisans 
and Cossacks who had taken the city. 
This force was afterward reduced to a 
battalion, nominally under the control of 
the Mongolian War Office ‘by mutual 
agreement’. They remained in Urga until 
March of 1925 at least. In that month 
Ambassador Karakhan officially notified 
China that the Red troops had been with- 
drawn. He so notified China because 
Russia, in the course of her negotiations 
in Peking, had found it to her advantage 
to recognize Chinese. suzerainty over 
Mongolia. This action may have smooth- 
ed ruffled Chinese susceptibilities. But 
listen to Mr. Chicherin in his report to 
the Executive Committee on the inter- 
national situation, made at Tiflis on Mar. 
3, 1924. ‘Our contact with Mongolia 
is much closer’, he says. ‘We recognize 
this Republic as a part of the Chinese 
Republic, but we also recognize its au- 
tonomy, which is so broad that not only 
does Mongolia not permit any interfer- 
ence in its internal life on the part of 
China but also pursues its own independ- 
ent foreign policy.’ A withered rind, in- 
deed, is the suzerainty that Mr. Chi- 
cherin leaves to China.” 


An interesting commentary upon the 





have been proud. 

“First, there is Mongolia. The Soviet 
troops entered this province in pursuit 
of Ungern’s flying raiders in 1921. When 
these were dispersed and their leader shot, 
the Russians did not return to their own 
land. They had already organized a 
‘People’s Revolutionary Government of 
Mongolia’ up in Siberia. This consisted 
of Comrade Bodo, a former typist in the 
Russian Consulate-General at Urga, and 
several other semi-educated Mongols 
chosen from the Mongol population in 
Siberia. As soon as the Soviet troops 
were established in Urga, they sum- 
moned Comrade Bodo and his confreres 
and made him president of the Council 
of Ministers and at the same time Min- 
ister for Foreign Affairs of the new 
Mongolian Soviet state. This ‘independ- 
ent government’ at once addressed an 
official appeal to Moscow, requesting it 


presence of American troops in Siberia at 
the time of the World War is furnished 
by Mr. Norton in his discussion of Japan’s 
desire to invade Russian territory. 

“Some excuse for the invasion of Rus- 
sian territory must be found. The War- 
gods of Nippon answered the prayer of 
their devotees and sent the Czechs. These 
former unwilling subjects of the Haps- 
burgs had surrendered to the Russians 
by regiments to avoid fighting for a 
cause they detested. After the treaty of 
Brest-Litovsk they gathered in southern 
Russia and proposed to make their way 
across Siberia and the Pacific and hence 
to Europe to join the Allied forces on 
the western front. Some fifty thousand 
of them started eastward, the Russians 
providing trains. Then came rumors, 
German influence at Bolshevik head- 
quarters was trying to stop the Czech 
movement. German and Austrian prison- 
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ers were being freed and armed against 
them. They were being attacked and 
overwhelmed. They must be rescued! 
Then came politics. A force of fifty 
thousand of the best trained soldiers in 
the world could be useful to the allies 
- against the new Bolshevik peril. If the 
Czechs would turn back and fight the 
Red armies, the Allies would recognize 
the independence of Czecho-Slovakia. 
The Czechs in Siberia turned back and 
restablished an eastern front. 

“The change in the status of the 
Czechs from an escaping host to an ad- 
vancing army did not occur soon enough 
to prevent the proponents of Allied in- 
tervention in Siberia from making use 
of their supposed plight. After some 
difficulty, President Wilson was per- 
suaded to invite Japan and the other 
Allies to join in an expedition to rescue 
the Czechs. The Japanese accepted the 
invitation with such alacrity that the 
United States thought it well to secure 
an agreement from them that each coun- 
try should send but seven thousand men 
beside making agreements with the Chi- 
nese politicians in the saddle at Peking, 
which placed the Chinese forces under 
the effective control of Japan. There 
were severe clashes between the Allies 
over the proceedings of this intervention 
in Russian affairs, and more than once 
matters came to the point of an open 
break. It was relief to the Japanese and 
despair to the Siberians when the United 
States determined in the spring of 1920 
that the Czechs were practically rescued. 
There was no other legitimate excuse for 
keeping troops in Russian territory and 
the American forces were withdrawn. 
The small detachments of the other 
Allies had already gone and Japan was 
now free to overrun the country with 


no other opposition than such as the 

Russians themselves might offer. The 

Japanese army moved forward into full 

occupation.” 

A word must be said of the author’s 
estimate of the student movement in China. 

“The students, despite their callow 
ideas and their adolescent assumption of 
all knowledge and all virtue, are one of 
the most vital and may become one of 
the most useful forces in China. They 
have aroused the Chinese people to a 
sense of their national unity. They have 
done much to spread an interest in public 
affairs. They have in some slight degree 
increased the percentage of literacy 
among their countrymen. They have 
brought to a distracted people a leader- 
ship whose average of devotion to the 
public interest is probably as high as 
that of most politicians. They have given 
China a voice which has compelled the 
world to listen. 

“All that is to the good. What they 
have failed to do is to develop a few, 
even one great leader; one whose devo- 
tion to his country is beyond question, 
who is possessed of real insight into the 
problems of his country, and who has 
the courage to stand against the tide and 
say what must be done. Thus far no 
such leader has appeared, but it may be 
too much to hope that amidst all the 
aspiration and faith of the students such 
a one may come. Then can the tremend- 
ous power of the student movement be 
turned to constructive work and no 
more shall China’s friends have to listen 
to puerile explanations about how it is 
necessary to pull down before you build 
up, while conditions in the country go 
daily from bad to worse because its lead- 
ers will not start to build.” 

R. L. Orson. 





CASE NOTES 
(Continued from Page 23) 
interchangeable, but, of course, there is a 
clear distinction between them when ac- 
curately employed.” San Filippo v. Lesser, 
59 Cal. App. 86, follows the Fahey case. 
In Kish v. California State Automobile 


Association, 190 Cal. 246, the Supreme 
Court inferentially held that the facts cre- 
ate merely an inference. In Randsford v. 
Ainsworth, both the District Court of Ap- 
peal (45 Cal. App. Dec. 460) and the Su- 


preme Court (196 Cal. 279 held that the 
facts merely authorize an inference. In 
Henry v. Lingsweiler, 52 Cal. App. Dec. 
344, the court again held that such facts 
authorize an inference. After the propo- 
sition seemed to have been finally settled 
that proof of ownership and employment 
or permissive use authorizes merely an in- 
ference, the District Court of Appeal in 
the Hathaway case, per Justice pro tem 
McLucas, again used the word “presump- 
tion.” 
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As pointed out by Mr. Justice Burnett in 
the Fahey case, there is a clear distinction 
between presumptions and inferences. The 
appellate courts of this state have held, 
perhaps inaccurately, that presumptions re- 
main evidence in the case in spite of direct 
evidence upon the same subject, and that 
a presumption in itself is sufficient to sus- 
tain a verdict as against direct evidence 
upon the fact presumed. Such is not true 
of inferences. Consequently, if proof of 
ownership and employment or permissive 


use raises a presumption, a party relying 
thereon would be entitled to an instruction 
based thereon (C.C.P., sec. 2061, cubd. 2), 
whereas if those facts merely authorize an 
inference such instruction would not be 
permissable. 

Since presumtions are limited to those 
authorized by law (C.C.P., sec. 1959), it is 
clear that the facts in question merely au- 
thorize an inference, and do not raise a 
presumption, of agency. 

Henry L. Knoop. 





CODE OF CIVIL PROCEDURE 


(Continued from Page 10) 

volved in an action or proceeding is refer- 
able to arbitration, the court must stay the 
action until an arbitration has been had, 
provided the applicant for the stay is not 
in fault in proceeding with such arbitra- 
tion. Provision is made for appointment 
of arbitrators by the court, if no method 
for naming arbitrators is provided in the 
agreement. Arbitrators are given power 
to subpoena witnesses, and to approve the 
taking of depositions, the order for which 
must be made by the court. Disobedience 
to their subpoenas or refusal to testify be- 
fore them is punishable as contempt. The 
award must be in writing, acknowledged 
as a deed for the conveyance of real estate, 
and be delivered to one of the parties or 
his attorney. Within three months there- 
after, unless the time be extended by stip- 
ulation, any party to the arbitration may 
apply to the superior court for an order 
confirming the award, after five days’ writ- 
ten notice to the other party. The court 
must grant the order unless the award is 
vacated, modified or corrected. 

The award may be vacated for fraud, 
corruption, undue means, misconduct, or 
excess or imperfect exercise of powers. 
When vacated, the court may direct a re- 
hearing by the arbitrators, provided the 
time limit provided in the agreement to 
arbitrate has not expired. The award may 
be modified to correct miscalculation, im- 
perfection of form, misdescription of per- 
son or thing, or if the matter awarded 
upon is one not submitted. The vacating or 
modification or correction of an award is 
made upon motion served like other mo- 
tions, pending the hearing of which the 
court may stay proceedings to enforce the 
award. Upon the granting of an order 
confirming, modifying or correcting an 
award judgment may be entered in con- 


formity therewith, which must be docketed 
as if rendered in an action. The judgment 
so entered has the same effect as a judg- 
ment in an action, and may be enforced 
in like manner. Appeal lies from an order 
confirming, modifying, correcting or vacat- 
ing an award, and from a judgment made 
upon an award, as from an order or judg- 
ment in an action. 


So much has been written on the prin- 
ciple of arbitration which these sections 
carry into effect that little more remains 
to be said, other than to express satisfac- 
tion that, at last, California has embodied 
into law an arbitration scheme which large 
commercial organizations have made com- 
pulsory for their members, even in the ab- 
sence of a law. The discussion on the 
subject at the 1925 meeting of the Cali- 
fornia Bar Association indicated that many 
members of the profession needed “prod- 
ding” to be brought into line. It may not, 
therefore, be amiss to quote from the re- 
port of Section “C” on Civil Procedure, 
Pleading and Practice, presented at that 
and at the 1924 meeting. The report said: 


“The practice of submitting disputes 
to arbitration has become more and more 
common, especially in commercial trans- 
actions, and clauses for arbitration are 
frequently found in commercial con- 
tracts. Nevertheless, because of rules of 
law which are professedly based on pre- 
cedent rather than reason, arbitration 
agreements are without any substantial 
legal force. They will not be specifically 
enforced (Civ. Code, sec. 3390), nor is 
a refusal to submit to arbitration any 
defense to an action on the contract, un- 
less the arbitration relates only to inci- 
dental questions of fact. (Blodgett v. 
Bebe, 190 Cal. 665). The result is that 
the usual arbitration clause is practically 
valueless unless the parties allow the ar- 
bitration to proceed to an award. And 
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the contracts which are respected by 
business men as desirable and morally 
binding are denied legal efficiency. This 
result is undesirable unless arbitration 
agreements are opposed to sound public 
policy. The courts, even when following 
the established rule, have doubted wheth- 
er there is any vicious or undesirable 
element in the ‘ousting of the court’s 
jurisdiction’ which results from arbitra- 
tion agreements. See United States Com- 

pany v. Trinidad Co. 222 Fed. 1006; 

Cohen on Commercial Arbitration and 

the Law. 

“To remedy this condition of the law, 
and in response to the demand of busi- 
ness interests, the New York Legislature 
adopted, in 1920, an Arbitration Law 
which has since been enforced in that 
state (Laws of New York, 1920, Chap. 
275).” (Proceedings California Bar 
Association 1925, pp. 167-168.) 

On the practical working of arbitration, 
the following excerpt from the report of 
the New York Building Congress is illum- 
inating : 

“The value of arbitration is not to be 
judged by the cases arbitrated any more 
than the value of insurance is to be 
judged by the number of fires. A clause 
in a contract to arbitrate a future dis- 
pute means that the parties take pre- 
cautions against the contingency of a 
public and expensive suit whch may in- 
jure their business. The value of arbi- 
tration is measured, therefore, by the 
total volume of business which an arbi- 
tration clause protects fram litigation 
and ill will and by the promptness with 
which the spread of the damage can be 
checked.” (Journal of the American 
Judicature Society, vol. XI, No. 1, p. 
19.) 

Subdivision 3 of section 3390 of the 
Civil Code stands repealed by implication. 

Section 1983. Provides that whenever in 
any action or proceeding, civil or criminal, 
brought by, or in the name of, the state, 
or an agency thereof, to enforce any law 


which denies to any person not a citizen, or 
not eligible to citizenship, or not a resident 
of the state, any right, privilege or license, 
it is alleged that such right, privilege or 
license has been exercised by one who is 
within the forbidden group, the burden 
shall be upon the state or agency thereof to 
establish the fact that the right was ex- 
ercised. That established, the burden shall 
be upon the person alleged to be in the 
forbidden group to prove that he was a 
citizen of the United States, or eligible to 
citizenship, or resident of the state as the 
case may be. The object of this provision 
is to overcome the ruling in cases like 
People v. Quarez, 196 Cal. 404; People y. 
Villanueva, 74 Cal. App. 276, and similar 
cases under the Alien Land Act, which 
hold that alienage is a part of the corpus 
delicti, which cannot be established by ex- 
trajudicial admissions. 

This provision, in so far as it applies to 
criminal cases, may give rise to the inter- 
esting constitutional question whether the 
shifting of the burden of proof does not 
go counter to the presumption of innocence 
and to the inhibitions against self-incrim- 
ination. But that question pertains to a 
branch of law which is foreign to this 
paper. 

And now, multis verbis habitis, the end 
is reached. One tendency is noticeable, in 
going over the changes,—the tendency to 
make procedural changes the aim of which 
is to take care of some special cases that 
may have arisen or of some particular in- 
justice that may have been done. Such 
changes should be discouraged, if our pro- 
cedural structure is to retain its consist- 
ency. It is difficult to make a law so gen- 
eral that it will cover all possible con- 
tingencies. Of necessity, law is, and should 
remain, general. If it be subject to 
imperfections, they are the imperfections 
of all things human. After all, courts are 
places where justice is administered, not 
in the abstract, but “judicially,” i.e. human- 
ly, subject to human deficiencies. 





CHIEF JUSTICE TAFT 
(Continued from Page 21) 


charged with criminal libel relies upon the 
of March 2, 1917, to show that Porto Rico 
has been incorporated into the Union and 


that jury trial should accordingly be grant- 
ed. Mr. Chief Justice Taft held that such 
incorporation was not shown because the 
Act does not contain any clause which de- 
clares such purpose or effect. 


(To Be Continued) 
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A Californian Wrote this Real Estate Book 





California 
Real Estate 


By GEORGE H. SCHNEIDER 


‘THis book gives you complete in- to real estate; statutory requirements 
formation on California real estate of claims on mechanics, liens ; assign- 
principles and practices. The author ment, extension and foreclosure of 
is well versed in California property mortgages ; execution of options; con- 
laws and experienced in real estate veyance of deeds, proceedings against 
transactions. homesteads ; duties for escrow holder 
He clearly explains, in detail, the showing how escrow may or may not 
California taxing system as applied constitute a complete agreement. 


AS AN ATTORNEY your real estate matters occupy, no 
doubt, a generous portion of your time. You probably are 
constantly dealing with questions of California escrows, 
contracts, taxes, assessments, rights of tenants, and mort- 
gages. 


This thousand page book covers all aspects—the legal, the financial and the ex- 
ecutive. It contains more than 200 vauable, practical forms used in California 
real estate work. These are reproduced word for word. 


Sent on Approval 
PRICE $10 
POs NI ccs insscsssnhenetieiniestesiesinbiichisiomiial NEW YORK, N.Y. 


FREE EXAMINATION COUPON 
PRENTICE-HALL, INc. 
70 FirtH AveNuE, NEw York, N. Y. 


Without obligation, you may send me a copy of California Real Estate Principles & 
Practices for five days’ FREE EXAMINATION. Within that time I will either remit 
$10 in full payment, or return the book without further obligation. 
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NOW READY 


a MONTGOMERY ’S 


Manual of Federal Jurisdiction and Procedure 
with Forms 


IN A NEW EDITION 
The last word on Procedure in the Federal Courts under the 
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